The Virginia Criminal Sentencing Commission

June 13, 2011
 Meeting Minutes

Members Present: 

Judge Bach, Judge Alper , Harvey Bryant, Judge Fulton, Robert Hagan, Judge Humphreys, Judge Hupp, Judge Kirksey, Senator Marsh, Debbie Smith and Judge Trumbo
Members Absent:

Judge Bass, Linda Curtis, G. Michael Favale, Eric Finkbeiner, Delegate Gilbert, and Esther Windmueller.
The meeting commenced at 10:10 a.m.  

Agenda
I.  Approval of Minutes

Judge Bach asked the Commission members to approve the minutes from the previous meeting held on March 22, 2011.  The Commission unanimously approved the minutes without amendment.         
II. Department of Corrections Initiatives & Status 
Judge Bach asked Scott Richeson of the Department of Corrections (DOC) to present the first item on the agenda, Reentry Initiatives and Status.  Ms. Richeson announced she was here to provide the Commission with an overview of the re-entry initiative.  She briefly explained the key components to the re-entry model such as evidence based practices. The reentry preparation begins at the offender’s first contact with DOC and continues throughout their term.  The Correctional Offender Management Profiling for Alternative Sanctions (COMPAS) program will assess key risk and need factors in adult correctional populations and provide decision support for justice professionals.  As inmates are evaluated using COMPAS, the risk assessment scales will become available to the parole examiners and to the Parole Board and will be considered as a factor in the recommendation and decision-making process.  Reentry case plans are prepared at reception and reviewed annually thereafter based on the risk and needs profile from the assessment.  

Ms Richeson then discussed cognitive behavioral programs and other programs provided to meet specific needs like substance abuse treatment, mental health, and sex offender residential treatment.  

She concluded her presentation by speaking briefly about release planning.  Release planning occurs annually.  Problematic releases (i.e. homeless, sex offender, violent, geriatric inmates) are assigned to community re-entry specialists.  Prior to twelve months of their scheduled release, offenders will be transferred to an intensive reentry program.  The program features life skills classes, workforce development and family reunification activities.  Ms. Richeson summed up her remarks by noting reentry challenges.  The resources for programming are limited and the caseloads are too high for probation staff.  Dr. Kern asked if there are specific crimes in the barrier crime provisions.  She said in some cases there are certain crimes in the Code like convicted drug offenders who cannot take advantage of public housing. Dr. Kern queried if any violent crimes are included in the provisions.  Ms. Richeson said she was not aware of any violent crimes but she could further research the issue.    
She also mentioned evaluation of reentry programs is essential to determining effectiveness and updating DOC practices and programs and is incorporated into the plan. The Governor’s Re-entry Scorecard includes performance indicators and will be submitted every six months to update the Governor and Secretary of Public Safety on implementation progress of the program. Longer term evaluation of the program will include measurement of system change (policies and business practice changes), re-entry indicators (individual offender re-entry service provision improvements), and public safety measures (reduced recidivism).  Judge Fulton asked if the COMPAS risks and needs assessment is completed with every pre-sentence investigation report (PSI).  She said no and it varies from district to district. All inmates will receive their preliminary COMPAS screening at the classification center.  The full risk and need assessment is completed at the time of their annual review and screened prior to release. Dr. Kern asked how much time an offender would need to have a COMPAS assessment completed.  She said that Gary Bass of DOC would speak to that topic.  Judge Humphreys asked what role the Sentencing Commission could play in this matter.   She responded that all justice agencies were key stakeholders in what happens to these offenders.  In the long run, Ms. Richeson expressed hopes that the Sentencing Commission could collaborate with DOC about these issues.  Judge Bach remarked that it is important for all members of the Sentencing Commission to be informed of DOC initiatives especially those that are intended to improve offender’s lives and the likelihood of them not becoming recidivists.         
Judge Bach asked Gary Bass, Offender Management Services Director, to discuss the next item on the agenda.  

Mr. Bass began by answering Dr. Kern’s question about inmate intake by saying that an offender would need to be expected to be a resident of their prison system for at least two years in order to have a COMPAS assessment.  Judge Fulton commented that, based on that criterion, if he felt an offender needs a reentry program then he would need to give that person approximately a sentence of three years (accounting for time served credits) to receive such services.  Mr. Bass agreed.  

He continued by saying that the Department of Corrections oversees the operation of the adult corrections facilities, including a system of approximately 43 correctional facilities housing 37,000 inmates.  Currently, some of those inmates (4,000) are being housed in local jails.  Mr. Bass noted that facilities are classified into six security levels with varying programming options.  Different security levels are available to men and women in Virginia.  Men are classified across six security levels while women are classified across three.  Level six is the Red Onion correctional facility and it is called level S.  He said that medical and mental health treatment needs may affect an inmate’s institutional assignment and may be independent of security level assignment.

Judge Bach next asked Tama Celi of DOC to discuss the next item on the agenda.  
Ms. Celi said that she would briefly speak about prison admissions, state responsible confined populations, and inmate release and community corrections.  Admissions to the Department of Corrections have continued to decline.   A methodology was devised to specifically identify probation violators among DOC new court commitments (NCC) and then, within that group, distinguish who had been violated for a technical reason versus those who had been violated as a result of a new offense.  Admissions for all groups have been declining since FY2007.  The truth-in-sentencing new commitments have increased from 93% of all new commitments in FY2004 to 98% in FY2010.  New commitments that are considered violent have also increased from 37% in FY2004 to 51% in FY2010.  Because violent offenders are serving significantly longer terms under truth-in-sentencing provisions than under the parole system and time served by nonviolent offenders has been held relatively constant, the proportion of the prison population composed of violent offenders has grown.  Judge Trumbo asked if the definition of violent offenders under §17.1-805 has changed.  Dr. Kern said that it has been modified slightly with a few additional offenses added since 1995.  Judge Humphreys commented that the original intent of the truth-in-sentencing legislation was to increase the violent offender population in Virginia prisons to better protect public safety.  
The number of state responsible inmates released every year has been increasing.  The average age of released offenders has increased from 35.3 years in FY 2004 to 36.7 years in FY 2010.  Probation & Parole caseload for 2010 was 59,616 which was a 1.2% decrease from the 60,372 reported for last year.  Virginia’s three year re-incarceration rate is usually considered among the lowest recidivism rate among all of the states.  Among the 36 states that report felon recidivism as re-imprisonment within three years of release, Virginia ranks fourth for the lowest recidivism rate.  The Virginia Department of Corrections tracks re-incarceration, including those stemming from parole violations, for three years after release from an adult correctional facility. According to the latest data available, about 27.3 percent of inmates are re-incarcerated within 36 months of being released from prison.  These rates are down slightly from the average over the past three years.  Judge Trumbo asked if recidivism rate data for individual circuits or districts are available.  She said that the data for probation districts are available for inmates that are released from prison.  The analysis could be completed with lots of caveats.  
III. Sentencing Revocation Reports (SRR) & Probation Violation Guidelines (PVG)
Ms. Laws started by saying that the SRR is a simple form designed to capture the reasons for, and the outcomes of, community supervision violation hearings. She said that in 1997, a methodology was devised to specifically identify probation violators among DOC new court commitments (NCC) and then within that group, distinguish who had been violated for a technical reason versus those who had been violated as a result of a new offense. These offenders are referred to as “technical violators.”  The probation officer (or Commonwealth’s Attorney) completes the first part of the form, which includes the offender’s identifying information and checkboxes indicating the reasons why a show cause or revocation hearing has been requested. The checkboxes are based on the list of eleven conditions for community supervision established for every offender, but special supervision conditions imposed by the court can also be recorded.  Following the violation hearing, the judge completes the remainder of the form with the revocation decision and any sanction ordered in the case. The completed form is submitted to the Commission, where the information is automated.  Judge Bach asked the new members if they understood the term technical violator.  The new members responded in the affirmative.   
In FY2010, there were 9,967 felony violations of probation, suspended sentence, and good behavior for which a SRR was submitted to the Commission.  She informed the Commission that of the 5,220 SRR cases in which offenders committed a new law violation; approximately 47% were felony crimes.  In 4,580 cases, the offender was found in violation of other conditions not related to a new law violation.  The number of technical violators is dropping.  Ms. Farrar-Owens said the drop in the numbers may be the effect of budget influences (i.e. budget cuts for drug testing).
The circuits submitting the largest number of SRRS in FY2010 were Circuit 4 (Norfolk), Circuit 15 (Fredericksburg), and Circuit 19 (Fairfax).  Circuit 6 (Sussex County area), Circuit 11 (Petersburg area) and Circuit 17 (Arlington) submitted the fewest SRRs in FY2010.

Upon further examination, of the 4,580 technical violator cases, it was found that 476 could not be included in the analysis. There were several reasons for excluding these cases from the compliance analysis.  Cases were excluded if the guidelines were not applicable (the case involved a parole-eligible offense, a first-offender violation, a misdemeanor original offense, or an offender who was not on supervised probation); if the guidelines forms were incomplete, or if outdated forms were prepared.
Of the 4,104 cases in which offenders were found to be in violation of their probation for reasons other than a new law violation, approximately 42% were being supervised for a felony property offense.  This represents the most serious offense for which the offender was on probation.  Another 36.3% were being supervised as a result of a felony drug conviction.  Offenders who were on probation for a crime against a person (most serious original offense) made up a smaller portion (15.1%) of those found in violation.

Examining the 4,104 violation cases reveals that over half (52.3%) of the offenders were cited for failing to follow instructions given by the probation officer.  More than half (50.8%) of the offenders were cited for using, possessing, or distributing a controlled substance.  Other frequently cited violations included absconding from supervision (36.9%) or failing to report to the probation officer in person or by telephone when instructed (33.8%).  In more than one-quarter of the violation cases (28%), offenders were cited for failing to follow special conditions imposed by the court such as failing to pay court costs and restitution, failing to comply with court-ordered substance abuse treatment, or failing to successfully complete alternatives such as a Detention Center or Diversion Center program.  She said it is important to note that defendants may be, and typically are, cited for violating more than one condition of their probation.  
In 2007, the Commission recommended refinement of the incarceration/no incarceration worksheet (Section A) of the probation violation sentencing guidelines.  While most of the same factors appear on the revised worksheet, the scoring of the factors has been modified.  The overall compliance rate summarizes the extent to which Virginia’s judges concur with recommendations provided by the probation violation guidelines, both in type of disposition and in length of incarceration.  For FY2010, the overall compliance rate was nearly 52.2%, slightly higher than the 46.3% compliance rate for FY2007 and significantly higher than the compliance rate of 34.5% during FY2005.  The aggravation rate, or the rate at which judges sentence offenders to a sanction more severe than the guidelines recommend, was 22.3% during FY2010.  The mitigation rate, the rate at which judges sentence offenders to sanctions considered less severe than the guidelines recommendation, was 25.5%.  Data reveal that durational compliance for FY2010 was approximately 55.9%.  For FY2010 cases not in durational compliance, mitigations were more prevalent (25.2%) than aggravations (18.9%).  

Ms. Laws concluded by saying that an analysis of the 1,047 mitigation cases revealed that nearly half (47%) included a departure reason.  For the mitigation cases in which departure reasons were provided, judges were most likely to cite the utilization of an alternative punishment option (e.g., Detention or Diversion Center programs), the defendant’s progress in rehabilitation, the involvement of a plea agreement, and judicial discretion.  Examining the 916 aggravation cases, the staff once again found that almost half (47%) did not include a departure reason.  When a departure reason was provided in aggravation cases, judges were most likely to cite the defendant’s poor potential for rehabilitation, multiple revocations in the defendant’s prior record, or the defendant’s failure to follow instructions.  Judge Humphreys wondered if the staff had a recommendation on how to achieve a higher compliance with these guidelines.  Ms. Laws said the staff will continue to monitor the compliance.  Judge Alper said that the Commission should try to capture the information from all circuits.  She said that some of the judges in her jurisdiction are not requiring guidelines in probation revocation cases.  Mr. Bryant agreed and felt it is a matter of reporting.  Dr. Kern said the Commission could try to pass legislation requiring the court to use the guidelines but he said, if recent history is any guidance, it probably would encounter some serious turbulence.  Judge Humphreys said the Commission could set up a focus group of judges to find solutions to some of these issues.  
IV. Re-validation of the Nonviolent Risk Assessment Instrument: Progress Report
Ms. Farrar-Owens began by briefly presenting the history of the nonviolent risk assessment in Virginia.  In 1994, as part of the reform legislation that abolished parole and instituted truth-in-sentencing, the General Assembly directed the newly-created Sentencing Commission to: Develop an empirically-based risk assessment instrument predictive of a felon’s relative risk to public safety to determine appropriate candidates for alternative sanctions, apply the instrument to non-violent felons recommended for prison, and implement the instrument with a goal of placing 25% of these prison bound felons in alternative sanctions.  The staff studied 1,500 property and drug felons released from incarceration during an 18-month period (July 1991 – December 1992).  Over 200 unique factors relating to criminal record, substance abuse, education and employment history, family background, etc., were examined.  Recidivism was defined as a new felony conviction within three years and a risk assessment worksheet was developed based on the factors that were statistically relevant in predicting recidivism.  She presented the current risk assessment worksheet.  Among the FY2010 eligible offenders for whom a risk assessment form was received (6,204 cases), 50% were recommended for an alternative sanction by the risk assessment instrument.  
Ms. Farrar-Owens then presented the approved methodology for a re-validation study of the nonviolent risk assessment instrument and continued to give a progress report.  Felony fraud, larceny and drug offenders sentenced in FY2005 and FY2006 who meet risk assessment eligibility criteria will be studied.  The staff drew a sample of 1,800 offenders who met the selection criteria.  Staff selected cases cased on a stratified random sampling technique to increase the likelihood of including offenders with juvenile adjudications of delinquency.  She informed the Commission that criminological studies have shown that juvenile record and the age of first contact with the juvenile justice system are often correlated with subsequent offense behavior as an adult.  A large sample is preferred, as some cases will be eliminated in subsequent stages.  
She discussed the data collection and preparation of the data of analysis.  There are several tasks related to data collection and data preparation that be must be complete before the analysis can begin.  These activities are underway and being performed by different staff simultaneously.  Staff requested and received criminal history records from the Virginia State Police.  For much of this data (more than 2/3), the Virginia Crime Code (VCC) was missing.  For 5,307 of the 36, 025 arrest records, there is not a court disposition.  Staff are researching cases and filling in codes and dispositions with the best available information.  

She announced that the staff completed the necessary forms and procedures to request out-of-state criminal history records from the FBI.  The request was reviewed by a FBI special board and approved.  The staff received the out-of-state rap sheets in two forms: paper and image on disc.  Since none of these records are in database format, staff is examining each rap sheet for the 1,800 offenders in the sample.  This information will then be automated and added to existing databases.  

Ms. Farrar-Owens then informed the Commission that it is necessary to know release dates so that offenders can then be tracked for recidivism activity.  For offenders in the sample who received a prison sentence, staff requested and received data on release dates from the Department of Corrections.       

She concluded by saying, as with prior studies, recidivism will be measured as a new felony conviction within three years of release.  Two analysts will work largely independently of one another using two different statistical techniques.  Analysis is planned for the summer.  The staff expects to present the results to the Commission in September 2011.  If the Commission approves the new instrument and recommends its adoption and it will be included in the 2011 Annual Report.         
VII. Miscellaneous Items

Dr. Kern addressed the miscellaneous items remaining on the agenda.  

Dr. Kern began by saying that Judge Steven Alm had launched Hawaii’s Opportunity Probation with Enforcement (HOPE) in 2004.  Judge Alm had been to Virginia four times to speak about HOPE and had given presentations to the Governor’s Task Force on Nonviolent Offenders, members of the House Courts of Justice Committee, a group of circuit court judges, and a meeting of Fairfax County officials.  

He described the HOPE program briefly.  The objective of the program is to reduce probation violations by drug offenders and others at high risk of recidivism.  The logic behind the program is as follows: crime attracts reckless and impulsive people for whom deferred and low probability threats of severe punishment are less effective than the immediate and high probability of the imposition of mild punishment; as a result, delivering a relatively mild sanction swiftly and consistently is both more effective and less cruel than sporadically imposing much harsher punishment.  Classical deterrence theory has long held that the threat of a mild punishment imposed reliably and immediately has a much greater deterrent effect than the threat of a severe punishment that is delayed and uncertain.
Dr. Kern informed the Commission that in May 2011, the Bureau of Justice Assistance (BJA) released an announcement offering federal funding support for jurisdictions to establish a HOPE program modeled on the one implemented by Judge Stephen Alm in Honolulu, Hawaii.  The purpose of the federal funding initiative is to rigorously test the Hawaii HOPE model in several jurisdictions across the United States. As such, federal funding requires a randomized controlled trial and the use of a validated risk assessment tool to identify higher risk probationers to participate in the program.  Up to four sites will be awarded up to $850,000 in funding for a period of 24 months with a start date of October 1, 2011.  Applications are due on June 28, 2011.  

Under the leadership of Judge Dennis Smith, the Chief Judge of the 19th Judicial Circuit (Fairfax County), state and local officials from the executive and judicial branches met in Fairfax in early June to discuss applying for the grant.  With the assistance of Professor Faye Taxman, the Director of the Center for Advanced Correctional Excellence at George Mason University, Dr. Kern and the staff will work on the application package.  The grant application will be submitted to BJA through the Office of the Executive Secretary of the Supreme Court of Virginia on behalf of Judge Smith and Fairfax County.     
Dr. Kern provided the Commission with an update on data collection for the study on crimes committed in the presence of children.  Through June 8, 2011, 848 cases had been reported to the Commission by prosecutors through the Commission’s website and incoming worksheets.  On the sentencing guidelines cover sheet, staff added a check box for preparers to indicate if a case involved a child witness.  

He announced the annual conference of the National Association of Sentencing Commissions.  The Oregon Criminal Justice Commission and Willamette University – College of Law will host the conference, to be held in Portland, Oregon on July 31-August 2, 2011. Dr. Kern noted that, given the current budget situation, it was uncertain if we could afford to send representatives to this year’s conference 

Dr. Kern concluded by reminding the members of the dates for the remaining Commission meetings for the year.  The Commission is scheduled to meet on September 12 and November 14.  

With no further business on the agenda, the Commission adjourned at 12:25pm.  
